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APPLICATION for a. mandamus. No appeal lies 
from an order 
for a special ju- 


Porter, J. The defendant claimed in the ry 
court below, an appeal:from an order of the 
judge, which directed a special jury to be 
summoned, for the trial of the- facts -put at 
issue by the pleadings. This was refused, ; 
and application is now made, that a rule issue . 
on him, to shew cause why he did not grant it. : 





The first question presented for decision 
is, whether this isa judgment or decree of . 
that description from which an appeal lies 
to this court. 

It has been more ae once declared, that 
whenever an inferior court decides on the 
* Von. x. 56 
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East'n District. rights of parties, in such a way as to work an ‘ 1 
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ford, April term last, that transferring a cause 


irreparable injury, such decision could be 
reviewed, and the error, if any, corrected 
here. 

In the case now before the court, I do not — 
perceive that any such consequence must, or | 
indeed can, flow from the order complained — 
of. For if it should appear, when it becomes 
necessary to decide the question, that this is 
not a case which can be legally submitted 
to a special jury, the verdiet will, of*course, — 
go for nothing, and the cause be remanded “ 
for a new trial. , 5 : 

This court has decided in. Agnes vs. Judi » | 
3 Martin, 171, and Kelly vs. Breedlove & Brad. ” 









from one court to another, was not sucha 4 . 
judgment as could be appealed from. These — 
were stronger cases than the present one, 
and they are not at all inconsistent, with the 
decision in that of Poydras vs. Livingston, 
which was ‘so much pressed on us in argu 
ment; for there the judge of the parish of 
New-Orleans, by sustaining an objection to 
his competency, gave a judgment that was 
equivalent toa non-suit, and threw the costs 
on the plaintiff. On the whole, I am of opt 
nion that the application be refused. 
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Martin, J. The case of Ralph & al, vs. Kain Peale ; 


Claiborne, determined in ‘the superior court 
of the late territory of Orleans, appears to 
me perfectly similar to the one under con- 
sideration, 


General Claiborne, alleging that he was a. | 


citizen of the territory of Mississippi, and as 


’ such, entitled urider the laws of the united 
states, to have the suit removed into the fede- 
ral court, filed in due’ time, his petition, to 


obtain the transfer. _On its, being denied, he 
applied to the parish. court for, an, appeal, 
which was. refused him; and he moved the 
superior court for a mandamus ; but:it was 
withheld, on the ground that the judgment 
was not final. 2.Martin, 176. 

There was a feature in that case, which 
gave a stronger title to the defendant, to 
the interposition of .the superior court, of 
which he availed himself without success. If 
the parish court, in which he was sued, was 
permitted to proceed, he must forego his 
right, by pleading in chief, or suffer a judg- 
ment by default. But the. court probably 
thought, that if the allegation was a true one, 
they could afford him complete relief on his 
appeal, after a final judgment, by the reversal 
of it. So may we here. 
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Eas'n District. But it is urged, that delay will, in this case, 
ve work an irreparable injury. This may be 
Hawkins ee 

vs alleged on an application for an appeal, at 
Livincston. ; 





any stage of the cause, and in any cause. 
It appears to me, we cannot grant the man- 
damus prayed for. 


Matnews, J. In this case, a rule is claimed. 
on the district court, to shew”cause why an 
appeal should not be allowed from a decision, 


by which a venire for a special jury is award- 


ed, for the trial of the cause, &c. In support 
of the motion for the rule, the acts of the 
legislature, on the subject of juries, and seve- 
ral decisions of the supreme court, are relied 
on. The present case, as presented to the 
court, is precisely the reverse of that of La- 
batut vs. Puche ; there the exception to the opi- 
nion of the court, was on a refusal of a ventre for 
a special jury; and now it is to a decision by 
which the writ is granted. Perhaps the ex- 
pression of opinion, as to the discretion of the 
district court, in the former case, is rather too 
broad and indefinite. But I have no doubt of 
its correctness in principle; that is, that the 
manner of conducting the trial of a cause 








must be left to the discretion of the court 
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before which it is pending, until final judg- 
ment, or some decision which causes an irre- 
parable injury to the party desiring to appeal. 
I cannot adopt the distinction attempted to 
be made out by one of the counsel, between 
the remedy, either by a judgment: final and 
conclusive of the appellate court, or by sending 
the cause back to the original tribunal to be 
tried de novo. It ought to be’ satisfactory, if 
the supreme court can, in any manner of pro- 
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ceeding, authorised by law, correct the errors, — 


and remedy the injuries of which complaint 
may be made, by a party who thinks himself 
aggrieved, after final judgment in the inferior 
court. In this view of the subject, I see no- 
. thing conflicting between the case of Poydras 
vs. Livingston, and that of Labatut vs. Puche. 
I am still of opinion, that when two courts, of 
competent and concurrent jurisdiction, exist, 
a suitor has a right to select by which he will 
have his cause decided; and that the’ court 
wherein he commences his action, ought to 
proceed to final judgment on the merits of his 
ease, unless legal causes of recusation be 
shewn. An absolute and entire refusal of a 
court to try a cause, has the same effect asa 
non-suit or dismissal, by compelling the plain- 
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na tiff to pay costs, and prosecute his claim af , 
\e~-—~ some other tribunal; an injury which could, 
Hawaiss in no. manner, be repaired by the appellate 

Livixestox- court on an appeal from a final judgment, 

| rendered in the second suit. A judgment by 

which a court wholly declines the ;tral 
of a cause, is certainly final in that suit, 
although it may not be er decisive on the 
rights of the parties. yi ) ban 

I therefore concur in opinion, that * 


ought not to be granted. 
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CHIAPELLA vs. LANUSSE’S SYNDICS. 


Appear from the court of the first district,” 


The vendor 
cannot have an 


order of seizure Porter, J.. The plaintiff a the present, 


after the failure 
of the vender; action, sold to Paul Lanusse in the year 1818, 


but must be paid 
by the syndics. @ plantation and negroes, and retained, as he | 
alleges in his petition, a special mortgage on 
the property sold, to assure the payment d 
the purchase money. 
In the month of April last, a suit was com 
menced by certain creditors of the said 
Lanusse, in order to compel him to a forced 
surrender of his property, in which the usual 
order was made by the judge of the first it 
stance. and provisional syndics were appoint 
ed. 
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conceived that’ he was not obliged to await 
the liquidation of the bankrupt’s affairs ; and 
accordingly he instituted this suit, in which he 
alleges that the sum of $55,500, with interest 
on a portion of it, is due to him; and prays, that 
after notice is given to the insolvent, and his 
provisional syndics, the plantation and other 


' property, purchased from him by Lanusse, may 


be siezed and sold to pay him the amount 
claimed in the petition. J tis tig hig 

The persons made defendants to this suit, 
appeared and filed various objections to the 
claim, which it is’ unnecessary to enumerate. 
The district judge gave judgment against the 
petitioner, and from his decision this appeal 
is taken. > 7 
’ The principal question for decision is, 
whether a privileged and mortgage creditor, 
im case of a forced surrender, must come in 
and be paid by the syndics, out of the general 
mass, according to the rank and order of his 
claim: or whether he has not a right to pro- 
ceed and recover his debt, by due course of 
law, in the same manner as if no such insol- 
vency had been declared. | 

In the argument it seems, to have been admit- 


The petitioner: being a privileged creditor, a District. 
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a Distiet ted by the counsel, as well for the appellaal 
odio as appellees; that with the exception of some 





CASES IN THE SUPREME COURT 


regulations, not applicable to this case, the 
rules which apply to a voluntary surrender, 
govern that of a forced one.. 

In Spain, it appears clearly by the authori. 
ties cited, that in case of failure, whetheres. . 
_tablished by the solicitation of the debtor, or 
decreed at the suit of his creditors, the prac. 
tice was to appoint a penser to take into pos- 
session all the’ property of the insolvent ; cok 
lect the debts due, to him; “and finally, to ex. 
ercise as far as} have been able to ascertain 7 
the same duties which syndicsdo here. |” 

The laws which provide for this appoint- 





ment, make no distinction in regard to the 
_ property to be delivered up by the debtor; 
their language is'‘as comprehensive as can be — 
well imagined. They expressly state, that the 
whole, todos los bienes, is to be put into the 
hands of the depository; they make no excep- 
tion as to that on which any of the creditors 
may have a particular privilege ; nor can I find, 
after a most attentive examination, that they 
provide for the redelivery of this property to 
the creditor, or give him any relief, by a suit 
at his particular instance. On the contrary. 



























OF THE STATE OF LOUISIANA. 
théy déclare that the property thus deposi- *** 
ted< that is the whole, shall be sold, in order 
that the creditors be paid according to their 
respective rights. Cur. Phillip, 2 par. sec. 25, 
no. 12; 167, idem. lib. 2, ch. 11, no. 32, 410. Par. 
5, ttt. 15,1 1 & 2. 

Under these regulations then, I think it is 
very plain, that the creditor, who was privi- 
leged, did not possess the right of proceeding 


against the insolvent, until hislaim was regu- ~ 


larly establishediin coneutrence with the other 
creditors, ‘and its rank ‘ascertained: indeed, 
to have permitted such a course of proceed- 
ing, would not only have been contrary to the 
spirit of these laws, but have entirely defeated 
their end; which was not merely to ascertain 
the rights of each creditor as against the debt- 
or, but also to determine their rights in rela- 
tion to each other. Instead of securing the 
property to attain this object, it would -have 
introduced a scramble of individuals, ending in 
the greatest confusion, and have enabled the 
different creditors to exhaust the whole estate 
of the insolvent, by separate suits, and that, 
perhaps, to the prejudice of asi at of the 
highest order. 

On examining the statutory provisions of our 
VoL. x 57 
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East’n District. . . 
svn District own legislature, I cannot perceive they have 


\-~ introduced any change on that part of the law, 


Cares which is the subject of the present enquiry. 


‘noes Like those of Spain, they provide for the de- 
livery of all the property of the debtor; ap- 
point provisional syndics for receiving and 

. taking care of it; and order the whole to be 
sdld. Act relative to the voluntary surrender of 
property, Sc., 20th February, 1817. 

A strong argument against the right set up 
by the plaintiff in this cause, is furnished by 
the 16th section of the act just quoted: in it 
the legislature are acting on the very subject 
before us, the rights of mortgage creditors; — 
and they define these rights by limiting their 
opposition to having the property sold for cash, . 
in case the other creditors wish to dispose of, 
it onacredit. Now, if those who had a privi- 
lege were authorised to sell it themselves, 
I cannot see the necessity of giving them a 
right to interfere at all in the proceedings of 
the other creditors; nor how we can recon- 
cile the power given to the latter to interfere 
with the sale of the property, with the right 
claimed here, to dispose of it to satisfy a par- 
ticular claim. 

If any doubt still remains, it is removed by 
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an examination of the 30th and 31st sections —= — 


of the same act. The first requires all ‘the wow 


4 , CHIAPELLA 
property assigned, ‘to be sold at public auc- vs. 


Layvusse’s 
tion; and the latter evidently contemplates  sxnpres. 
that real estate mortgaged to a particular cre- F 
ditor, makes a part of this property; for it con- 
fers an authority on the syndics to give a re- ° 
lease of the mortgage, and directs them to 
hold the proceeds subject to the same rights 
: that existed in the object thus disposed of. 


One of the counsel who appeared for- the 



























appellants, expressed a doubt whether the act 
of our legislature on the subject of voluntary 
surrenders, had any application to the case of 
forced ones. Admitting this to be correct, 
we are then thrown back on the law as it an- 
ciently stood, and it has been already shewn 
that it does not differ in this respect from our 
own. i 
It was still further insisted, that the Civil 
Code, on the doctrine of respite, must govern 
this case; but I cannot discover its applica- 
tion. The provisions contained in that title, 
relate to an entirely different course of pro- 
ceeding, which bears little or no analogy to 
that which takes place in case of a forced sur- . 
sender. 
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East'n District Another ground was taken—it was insisted 


that the delay thus occasioned to the plaintiff, 
violated the constitution of the united states, 
and impaired the obligation of the contract, 
But it appears to me, that this delay is one ne; 
cessarily occasioned in ascertaining the rights 
of the parties interested ; and to hold that thig 


- jmpaireéd the obligation of a contract, would be 


to decide, that the proceedings in.our courts, 
in ordinary suits, produced the same effect. 

The principle involved in the present case, 
has been already decided in that of Williamson 
& al. vs. their creditors. 5 Mart. 620. And in the 
language used there, I am of opinion that as 
soon as the failure is declared, all property of 
the debtor passes into the hands of the credi- 
tors; and a general liquidation becomes neces- 
sary, for which purpose the creditors must re- 
sort to a sale of the estate. 

Iam therefore of opinion, that the judg- 
ment of the district court be affirmed with 
costs. 


Martin, J. I perfectly concur with every 
part of the opinion just pronounced. 

'The mortgaged premises cannot be sold, 
under an order of seizure, without a pre- 
vious demand of payment. Now, when the 
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debtor, by a cession of his goods, volun- East’n District, 


tary or forced, has lost his faculty of stand- 


ing in judgment, the demand of payment must 
be made on some person authorised by law to 
pay, or resist the payment, if this may be suc- 
cessiully done. The provisional syndics have 
not the faculty of doing either. “ 

The creditors must then ex necessitate ret, 
wait till there be a person or persons on whom 
the demand may be made, and who can satis- 
fy or oppose it. ) 

The district judge was perfeetly correct, 
and his judgment ought to be affirmed. 


Maruews, J. I have examined attentivély 
the opinions, as written and pronounced in 
this case,and think the conclusion correct on 
both or either of the grounds therein assumed; 
and do therefore concur in the judgment of 
affirmance. If the proceedings against the 


Dee. 1821. 
OPO. y 
CHIAPELLA 
vs. 
LanNusseE’s 
SENDICS. . 


insolvent be considered as in imine only, then, — 


as insisted on by one of the counsel for the 
appellees, the order to stay proceedings 
ought to be maintained until final judgment 
on the coneurso. 


It is therefore ordered, adjudged and de- 
creed, that the judgment ofthe district court 
he affirmed with costs. 
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Kast’n District. 
Dee. 1821. HUNTER vs. POSTLETHWAITE. 
aa 4 


ve Appeat from the court of the first district, 
PosTLETH- 
WAITE. 


An executor,  Lévermore, for the plaintiff’ The only ques. 


m an action for 4° ° ° + tu) : 
money had andtlO0 raised in the case, is whether the defep. 


received to his dant. having, as agent of the plaintiff, and um 


use as such, 


needs not sue “ der his authority, received the rents of a plan 


executor, and if 


he does as such, tation for several years, and having accounted — 


the defendant 


cannot contest ° M M np 
nis capacity. With the plaintiff, can now contest the right 


of his principal to the money which has beey } 


soreceived. Is not the defendant precluded 
from disputing the fact, that the plaintiff is 
executor, and executor in Mississippi? Sup 
pose the plaintiff was not described to be 
executor, could the defendant object that he 
_ was not the owner of the land? A tenant can 
not dispute the title of his lessor. 1 Caine, 
444, 2 Caines, 215. 3 Caines, 188. 7 Joka 
Rep. 186. 10 Johns. Rep. 358. 12 Johns. Rep 
182. The reason is, that having received his 
possession from the lessor, he is bound to re 
"store it to him, and to account for the value of 
his possession. The same principle applies 
to this case. The plaintiff’s authority was 
sufficient for the defendant to receive the 


money from the tenants of the land; and the 
4 
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defects now urged, that the plaintiff has not inate Sesene 


taken out letters of administration in Missis-. wv - 
. . H 

sippi, and that an executor has no right to : =<" 

dispose of real estate, are not discovered un- warrz., 


til the defendant is called on to pay over the 
money. Is he then to keep this money for his 
| own use? Or to whom must he pay it? The 
















ri heirs do not deny the plaintiff’s authority to 
2 act for them. They are content that he 
b | should receive the monéy, and they have the 


ted power of making him account to tiem: In 
| Peacock vs. Harris, 10 East, 104, it woe held, 
tt that a collector of tolls, though illegally ap- 


1 pointed, without the forms prescribed by act 
ws of parliament, may recover, upon an account 
ie stated, the amount of tolls for which he had 
r credited the defendant. In that case it was 
be objected that the account was stated, with 
he respect to the intestate, in a character, in 
~ which, by law, it could not exist, because he. 
By) was not legally appointed. But lord Ellen- 
1s borough said :—* If the defendant accounted 
¢. with him in that character, having: received 
his credit from him as such, thereby ‘admitting 
re- 


him to be a person to be accounted with for 
the tolls, he shall not now be permitted to 
dispute his title, to recover the ‘balance of 


& sR ae; 
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taken to admit the title of the landlord, undey 
whom he holds, and which he is not permitteg 
afterwards to dispute.” So, when an action 
for penalties under the post-horse act, wag 
brought by the plaintiff, as farmer-generah, 
proof of his appointment was dispensed with, 
because the defendant had previously ag 
counted with him as farmer-general. 3 7. R 
632; . } 
The defendant has received this money ipl 


no other character than'that of agent for the — 


plaintiff, and in that character he is to account, 
Ex mandato apud eum qui mandatum suscepit nihil 
remanere oportet. D. 17, 1, 20. The action 
mandati directa may be maintained by the prin. 
cipal against the agent, although the business 
do not concern the property of the principal, 
but of another person. Pothier, de mand. n. 62 
St quis mandaverit alicui gerenda negotia ejus gui 
ipse sibt mandaverat, habebit mandati actionen quia’ 
etipse tenetur. D. 17, 1, 8, 3. Upon this lawe 
Pothier observes: “ Quoigue cette loi dise, ejus' 
qui ipse sibt mandaverat, il faut décider de mémey 


quand méme je vous aurais chargé de Vaffaire dum 


liers qui ne m’en auroit pas chargé ; car par cela 
seul que je vous en chargé, je deviens chargé e 
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eomptable envers lus actione negotiorum gestorum. E 


De mand. n. 62. The same doctrine is main- 
tained by Vinnius,; Comm. in Inst. 3, 27, 3.— 
Whether the plaintiff, in employing the defen- 
dant, has acted as executor or as agent, he is 
responsible to the heirs. He is therefore en- 
titled to recover from the defendant. 


Hawkins, for the defendant. The only 


point before the court is, whether the peti- 
tioner is entitled to bring this action. He 
sues as executor of A. Hare, but’ makes no 
profert of his letters testamentary, nor does 
he allege where the will of the said A. Hare 
was made, or where it was proved. He states, 
however, that he was executor so long ago as 
1810, when the defendant began to receive 
certain monies he now sues for. 

The defendant admits, that prior to the year 
1810, ‘he leased certain lands under the au- 
thority of the petitioner, styling himself exe- 
cutor of the said A. Hare; but avers that the 
petitioner is not executor in Mississippi, 
where the said lands are situated. 

Now the petitioner must have been appoin- 
ted the executor of A. Hare, by a will made 
either in the state of Louisiana or out of it— 


VoL. x. 58 
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If by a will made in this-state, it was as long 
ago as the year 1810; but in that case the pe. 
titioner is certainly not authorised to bring 
this suit, for his authority as executor ex. 
pired one year after his appointment. 4 Mar. 
tin, 338, Lamothe’s ex. vs. Dufour. Civil Code, 
245, art. 166, Idem. 247 art. 173. It is also to 
be observed, that the remedy which the pe- 
titioner seeks must be in conformity with the 
lex fort, wherever the will was made or pro 
ved. 7 Martin, 67, Lynch vs. Postlethwaite. He 
can have therefore, no greater remedy than 
what is accorded by the laws of this state, to 
executors acting under them. Ifthe petitioner 
however is the executor of A. Hare, by a will 
made in another state, or a foreign country, 
then no action can be sustained by virtue 
of the letters testamentary there granted— 
3 Cranch, 259, Dixon’s ex. vs. Ramsay’s. es. 
And in order to enable the petitioner to sus- 
tain his action, the execution of the will must 
be ordered by a judge of the court of probates 
of this state. 5 Martin, 568, Deshon vs. Jen- 


nings. 


Porter, J. The plaintiff, in this action, 
claims $2711 39 cents, which he avers the 
defendant, a citizen of the state of Mississippi, 
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. ° 9, ° 
% owes him, for money had and received to his Past» District. 
- use, as executor of the estate of one Andrew . ao 
° ie tale UNTER 
af Hare, deceased ; and which monies, he states vs. 
X- PosTLETH- 


in an account annexed to the petition, to arise = warrr. ~ 
from the rent of a certain tract of land in the 


fe, state aforesaid. 
to The defendant being a non-resident, his 
e- 


appearance to this suit has been compelled 


5 by an attachment levied on certain credits of 
. his. in the hands of garnishees, residents of: 
le this city. 

” To this demand the defendant, in person, 
to has filed an answer, in which he acknow- 
. leges that it is true, he did many years ago, 
il lease a certain tract of land near Fort Adams, 
y in the state of which he is a resident, from the 
of plaintiff, who styled himself executor of An- 
wf drew Hare. But that, in fact, the petitioner 
* is not executor of that person; that he has 
. never taken out letters testamentary on the 
st estate of the said deceased; that executors 
| have no control over landed property in 
“i that country, and that he is advised by his 


counsel, he is responsible to the heirs of said 
Hare for the rents and profits. 

The answer goes on to allege, that certain 
persons, namely Thomas Bryant and Philip 
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Bagin District Hickey, claim the land, and pray that they be’ 
en made parties. In pursuance of this prayer, 





Bryant has appeared and filed what is, in 
substance, a petition of intervention. 

An objection was taken to the right of the 
petitioner to maintain this action as executor. 
The judge sustained it, and ordered the cause 
to be dismissed. From this judgment an 
appeal has been taken, and the correctness of 
that opinion is the only point now submitted 
for decision. 

The defendant insists, that the plaintiff. if . 
executor in this state, cannot maintain this 
action; because an authority of that kind, 
which commenced in the year 1810, must have 
expired before this time, and if acquired im 
the state of Mississippi, cannot authorise a 
suit here. | 

The view which I have taken of the sube. 
ject renders it unnecessary to examine these 
questions separately. 

If this was a case in- which -an executor 
was applying, to carry.into effect the will of 
his testator, by doing any of those acts which 
the law requires him to perform ig the dis- 
eharge of his duty; I should certainly hold 
ihat he was obliged to produce his authority; 
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and that, if the will was made in another sec- E 


tion of the union, that its execution must be 
ordered here before it could take effect. But 
this case presents very different features. 
The petitioner does not ask the aid of the 
court to give effect to any powers conferred 
on him as executor; nor to enable him to 
preserve the property, defend the rights, or 
enforce the claims of the testator. He ap- 
plies to it to compel the performance of a con- 
tract made with him in that name, it is true, 
but entered into after the death of the per- 
son he is alleged to represent; a contract 
by which the testator’s estate was not bound, 
which did not bind the heirs, and rendered 
him, in his private capacity, indebted to the 
owners of the soil for the rents and profits. 

It is clear to me, that the sum of money 
now demanded, formed no portion of the 
estate of the testator. At his decease the 
lands descended to his heirs, and became 
their property. The profits arising out. of 
them, follow of course, the right to the soil, 
and the petitioner is responsible to the own- 
ers. Being thus responsible in a character 
distinct from that of executor, I am of opinion 
he should be allowed to collect the money in 
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the same right.in which he became charged 
with it. 

The question then recurs, shall he be 
barred from maintaining his action, because 
he styles himself executor? I think not; it is 
a mere word of description. In a case not in 
any way dissimilar in principle to the present 
one, Urguhart vs. Taylor, 5 Martin, 202, where 
the defendant made his note to the plaintiff's 
executors, and suit was brought on it many 
years after, in the same character; the . 
court held, that as the contract was express, | 
and the promise to them, they might have 
maintained the action in their own names, and 
that the defence set up of their authority hav- 
ing expired, could not be sustained. 

I deem it unnecessary to say any thing on 
the rights of the other parties to the case, for 
as it appears this objection was taken at the 
threshold of the proceedings, and the merits 
of the cause not gone into; the court below, 
when it proceeds to trial, can order that to 
be done which the law and the justice of the 
case may demand. 

I am therefore of opinion that the judgment 
of the district court should be reversed, and 
that the cause be remanded, with directions 
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ed to the judge to proceed and try this cause, Pain ime 
without requiring the plaintiff to produce let- pai 
UNTER 
De ters testamentary. ay 
PostTLetH- 
se WAITE. 


Marti, J. It seems to me the capacity of 
an executor was not necessary to the plaintiff, 
either to acquire the right of demanding from 


5 the defendant, monies which he had collected 
- under his authority, nor to the support of that 
yy right by an action. 
a Without being executor, the plaintiff} if he 
“ interfered with the land, so far as to rent out 
- the land, and have the rents and profits col- 
d lected by the interposition of the defendant, 
a became as a negotiorum gestor, accountable 
to the owner of it for such rents and profits, 
, and must have the consequent right of calling 
, from the defendant’s hands, monies which he 
. is accountable for. So that the right of de- 
’ manding the money from the defendant is per- 
fectly the same, whether the plaintiff be or 
‘ be not executor. 
; When the plaintiff comes into court, whe- 
ther he be or be not executor, letters testa- 
' mentary cannot be demanded from him. His 


| calling himself executor is a mere matter of 


. description, for he sues on a contract made 
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Eavt'n District. hy himself, not for a right which once existed 


Dee. 1821. 
BP -/ 
Honter 

rs. 
PosTLETH- 
WAITE. 


in his testator. 

‘The averment, that in the state of Missis- 
sippi, executors have no authority or control 
over the lands of the testator, cannot avail. 
It is unsupported by proof. Admitting it to 
be correct, the plaintiff is lable as a negotio. 
rum gestor, and may call his agent to account. 

I wish not to be understood to say, that if 
the defendant has been warned not to pay 
the plaintiff, by a person who has a right to 
the monies in his hands, he has not an equit- 
able right to be protected from the conse- 
quence of a payment which he thinks he can- 
not safely make. Nor that the claimant, if he 
mistrusted the intention or solvency of the 
plaintiff, might not voluntarily interfere. “And 

“that this interference which, in other states, 

is made through a court of equity, may not 
here be resorted to, at once, in the court in 
which the plaintiffsues. 

In the present case, this has been done, 
and the district court having the whole matter 
before it, was enabled to do complete justice 
to all parties. 

For the attainment of this, no letters testa- 


mentary were needed. If the claimant sup- 
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ported his claim, the money might have sare ag 
_ directed to be paid to him, and by complying 


with the decree, the defendant would be com- 


pletely exonerated from the demand of the 


claimant and that of the plaintiff. 

If the claimant failed, and the plaintiff prov- 
ed the defendant’s agency, and the actual 
receipt of the money, it does not appear to 
me that the production of the letters testa- 
méntary could. aid the court in forming a 
judgment, especially if those letters vested 
the party with no authority over the land. 

I agree in the conclusion drawn by judge 
Porter. 


Matuews, J. I consider it useless in the 
present case, to enter into any examination of 
the power and authority of executors over the 
estates of their testators, as established either 
by the laws of the state of Mississippi or of 
this state. The defendant acknowleges him- 
self to have been the agent of the plaintiff, and 
that as such he has received money for the 
latter. He ought not now be admitted to dis- 


pute the legality of the authority under which . 


he acted, unless by shewing. that he is in emi- 
nent danger of suffering injury in consequence 
Von. x. 59 
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East’n District. of his agency, for one who had no right te 
w~ give power to act, having none himself. 


ure of the debt- 
cannot resort to 


which they have 
a lien in the 


A simple notice from a person claiming the 
funds in the hands of the plaintiff, without 
having commenced suit against him, ought not 
to stop proceedings in this action; but as one 
of the claimants has intervened,’ I.think’ the 
case should be remanded for teial on its me- 
rits, in relation to the rights of all‘the parties, 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court 
be annulled, avoided and reversed, and that 
the case be remanded, with directions to the 
judge to proceed to trial on the merits, with- 
out requiring the production of letters testa- 
mentary. 
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CRUM & AL. vs. LAIDLAW & AL. SYNDICS 


Appeat from the court of the parish and 
city of New-Orleans. 


Porter, WJ. It is alleged by the plaintiffs iu 


they have pre- this case, that they obtained a judgment for 


viously discus- 


a 


sed the proceed the sum of $11,239 94 cents, with interest at 


for which that 
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six per cent, from the 8th of January, 1818; 
against Peter Laidlaw & Co., and that the 
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said judgment was duly recorded, whereby 
it had the force and effect of a mortgage on 
all real estate owned by the defendants in that 


the security of this debt, there were certain 
lots of ground in the Fauxbourg Marigny, 
which have come into the hands of one Thos. 
Johnson, who bought them subject to this lien 


of the petitioners. 


It is further alleged, that there is yet due of 
the judgment already mentioned, $1500, with 
interest, and that Laidlaw & Co., and Thomas 
Johnson have become bankrupts. The petition 
concludes with a prayer, that notice be-given 
to the syndics of those persons, and that the 
property above described, be seized and sold. 

An answer was filed by one of the syndics 
of Laidlaw & Co., averring that the plaintiffs 
had a judicial mortgage on all the property 
owned by that partnership on the 2d of Noy. 
1818, and praying the decision of the court, 
whether under these circumstances the plain- 
tiffs were entitled to the remedy they asked for. 

Nathan Morse, who had purchased the pre- 
mises from Johnson, afterwards intervened, 
and stated that he was the owner and posses- 
sor of them; and among various objections 


East’n District, 


L & at. 
suit; that among the property thus affected for * oEMBIO® 
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East’n District. Which he made against the right of the petition. 
Dee. 1821. 


ww ers torecover in this suit, averred that there | 


Crum & at. 
vs. 


Lamwiaw & an 
S¥NDICS. 


was ‘sufficient property in the possession of 
Laidlaw & Co. and their syndics, to satisfy this 
claim, and which property he required. to be 
discussed. * 4 

There was judgment for Sore: the inter, 
vening petitioner, and the plaintiffs appealed. 


It has been already decided by this court 
in the case of Chiapella vs. Lanusse and others, 
that on a failure being decreed, the whole of 
the ‘property of the insolvent passes into the 
hands of the syndics, whose duty it is to sell 
it pursuant to law, and pay each creditor 
according to the rank and order of his claim. 


And for the better attainment of this object, 


an act of the legislature has provided (act 
relative to the voluntary surrender of pro- 
perty, 20th of February, 1817, sec. 31) that the 
syidics shall be authorised to give a release 
of the mortgages existing on the property, and 
that the creditor shall retain on the proceeds 
the same. privilege he had on the thing dis- 
posed of. 


If therefore these lots of ground still re- 
mained in the possession of Laidlaw’s syndics, 
the present plaintiffs could not sue and sell 


_ 
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them at their particular instance, as the la 
the concurso formed by the creditors, and com- 


pel them-to receive payment out of the ge- 
neral mass. Shall they then have the right to 


do so when. the property has come into the 


hands of a third person? I think not. The 


money proceeding from, the sale of the real 


estate, stands in place of the thing sold, and 
the same preference is retained on it. The 
creditor therefore should seek payment from: 
the syndics, and | am of opinion that the plea 
by which he is referred to them for that pur- 
pose, is fully sustained. 

An objection has been made that the sale 
to Johnson was irregular, that it was not exe- 
cuted in pursuance to the formalities which the 
law requires, and that the judge did not au- 
thorise it. Admitting all this to be correct, 
I cannot see how it aids the pretentions which 
the plaintiffs set up. For if it be true that no 
legal alienation of this property has taken 
place, then it still remains as a part of the 
bankrupts’ estate; and so situated, no particu- 
lar creditor has the right of selling it; it yet 
forms a portion of what was surrendered by 
the insolvent, and must be disposed of by the 
syndics. 
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Eas’ District. Qn the whole, I have no doubt that the 
Dee. 1821. 


~~ judgment of the parish court should be affirm- 


Crum & at. 64 with costs. 


Lawiaw & aL 
SYNDICS. 


Mart, J. I concur with judge Porter. 
Matuews, J. i do aso. . * W 


It is therefore.ordered, adjudged and ‘de. 
creed, that the judgment of the parish court 
be affirmed with costs. 


Eustis for the plaintiffs, Morse for the de- 
fendants. 
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STOCKTON & AL. vs. HASLUCK & AL. 


Awrit of see Appeat from the court of the first district. 
questration 8 
the r r e,e e e J 
waisae - saa Porter, J. The petition in this case states, 
1 the a r- eeitee 
arice of an ab- that. the plaintiffs and appellees had come 


sent debtor, and 


ebtain a judg- under various indorsements, to a large amount, 
ment for a debt. 


The want of for the defendants, and that they had also ad- 
citation, in the 
mode prescribed vanced them the sum of $3000 dollars. 
by law, is a fa- 


tal objection to. It further avers, that the defendants are 
oe” now residents of the state, and an attachment 
and sequestration is prayed on a certain 
quantity of tobacco and merchandise, the pro- 

perty of the appellants.. 
To this petition, an affidavit in the usual 


form. was annexed. The judge directed a 
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writ of sequestration, which was executed, natn ane 


and the same formalities pursued in carrying ~~ 
it into effect, as are prescribed by law, in “a 
_ cases of attachment, except the giving notice Sianhin 

by affixing.copies of the proceedings as the — 
act of the legislature directs. | 

On the aplication of the plaintiffs, this 
sequestration was afterwards set aside} as to 
all therpropérty levied ‘on, except twenty-five 
hogsheads of the tobacco. |) 

The . counsel appointed by the court to 
defend the absent debtor, plead the general 
issue; there was judgment for the plaintiffs ; 
the defendants appealed; and_now insist that 
this was not a case in which a sequestration 
could issue, and that it ought to be set aside. 
_ Our jurisprudence: does not seem to recog- 
nise the writ of sequestration, for the purposes 
it has been applied to here. Civil Code, 418, 
art. 42. The law of the Partidas, 3, 9, 1, 
declares the six cases, and no more, for which 
the thing in dispute, between the plaintiff and © 
defendant ought to be put in judicial deposit, 
does not enumerate this as one, and our legis- 
lative acts, which refer to this -writ, do not 
contemplate it to be exercised for the pur- 


pose of compelling the appearance of an ab- 
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Eastin District. sent debtor, and holding the property 6 


Dee 


wr ~ satisfy the ultimate judgment of the court. 


Srockx Ton 
& al. 


vs 
Has.uck 
& ab 


The proper remedy in the case now before 
us, was by an attachment; and had it appears 
ed that every thing was done here, under the 
name of sequestration, which the law requires 
in that proceeding, I must confess, though | 
do not wish to be understood to expressly 
decide it, that I should have felf a strong de. 
sire to support the judgment of the district 
court; and that more particularly when the ob- 
jection is taken at so late a stage of the cause. 

But when the record is looked into for this 
purpose, we are met by the difliculty, that the 
defendant has not been cited as the law di- 
rects. The acts of the legislature on this 
subject, require notice of the proceedings to 
be put up at certain public places, and left 
at the last place of abode of the defendant. 
This stands in place of citation, and the want 


' of it is fatal. Curia Phillip. p. 1, sec. 12. Cin 





tation, n. 1,2. The statute must be construed 
strictly, as every law should be, that derogates 
so much from the general principles of our ju- 


- risprudence, and decides on the rights of those 


who are absent. It is a privilege to allow a 
ereditor to pursue his debtor.in this way, and 
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he cannot complain if he is required to follow waco oan 


exactly, the formalities which the \act«pre- 8 
scribes; and above all, he cannot be permitted 7 
to neglect that which the law has substituted  Has.ce 
& al. 

for a citation, and is, consequently, thé basis 
on which all-the subsequent proceedings i in 
the cause musterest. a me 

It has occurredsto the court, as a question 


worthy of examination, whether this objection 


~ 


was not removed ; the attorney appointed by 
the court having plead to the merits. But I 
am of opinion, that the want of notice is not 
cured by this omission; the party alone could 
wave the defect. . 
a The case of Watson & al. vs. M‘Allister & al. 
| 7 Martin, 368, appears opposed to this doc- 
; trine, but I have examined the record in that 
case, and find that the motion made there, to 
dissolve the attachment, was not for any de- 
fect in the proceedings as they appeared on 
record, but on an allegation that the debtor 
was a resident of the state. 





| On the whole, I am of opinion that the 
judgment of the district court be annulled, 
avoided and reversed, and that judgment be 
rendered for the defendant, as in case of non- 
_ suit, with costs in this court and that below. 


VoL. x. 60 











~ maa ci 


A A i ns —_— 


A76 


CASES IN THE SUPREME COURT 


East'n ‘Districts - Martin, J.I concur in the opinion of my 


Dee. 1821. 


w~ colleague. 


SrocxtToyr 
& at. 
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Matuews, J. The principles of law, which 
must govern in this case, are so fully laid down 
in the, pteceding opinions, that I deem it 
wholly superfluous to add to the reasons al- 
readyadduced. I am clearly of opinion, that 
the plaintiffs have not presented to the court 
a case in which an order of sequestration 
ought to have issued, and that the error in 
granting such order is not cured by the neg- 
lect of the attorney appointed by the court, to 
move for its reversal. There is nothing in the 
proceedings which can legally supply the 
place of notice to the defendants, by the ordi- 
nary mode of serving citation, and_conse- 
quently they have never been properly brought 
in to answer, and cannot be bound by the acts 


of a person assuming the functions of their . 


attorney, by an illegal order of the court.— 
They have been condemned without having 
been heard, and however equitable the judg- 
ment may be in the present case, it is illegal 
and ought to be annulled. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
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be annulled, avoided and reversed, and that ~_ be a 


there be judgment as in case of a non-suit, ‘cua 
StockTow 


and that the plaintiffs pay costs in both courts. ~ ¢ aL 


Hagen 
Hawkins for the e Hennen for the & 4. 


defendants. 





